
NOTE FOR MEMBERS 

 

LOCALISM ACT 2011 – PREDETERMINATION: FOR INFORMATION 

 
 
1. This note relates to situations where members have contact or information 

about a matter in advance of the discussion/decision in committee or council, 
and where their pre-meeting dealings could lead to an allegation that they are 
biased or come to the meeting with a “closed mind” (i.e. their minds already 
made up).  Bias or a closed mind is a ground for challenge in the courts and 
often leads to a decision being quashed. It applies only to the members of the 
body (whether committee, sub-committee, etc.), and not to other members 
present who cannot vote. 

 
2. Section 25 of the Localism Act 2011 comes into force on 15th January, 2012.  

It provides in essence that “a decision maker is not to be taken to have … a 
closed mind when making the decision just because … the decision-maker 
had previously done anything that directly or indirectly indicated what view the 
decision-make took or … might take in relation to that matter …”. 

 
3. Members will recall that under previous law, members could be predisposed 

towards a certain decision before it is discussed and decided in a meeting, 
but could not be predetermined.  Difficulties arose when members were 
involved in situations  where they were called upon or able to indicate their 
views on a forthcoming matter, such as a planning application, before it 
comes up at the decision-making body. 

 
4. The new provision, in fact, adds very little.  As one commentator puts it: 
 

 “The provision is intended to send a clear message to 
councillors and officers that in general terms members can feel 
more comfortable in expressing views in relation to a matter 
before them provided they can continue to demonstrate they 
retain a genuinely open mind, and officers may feel more re-
assured that their elected members may do so with less 
likelihood of the spectre of legal challenge raising its head.”  
(Trowers & Hamlins) 

 
5. However, the key words are underlined above.  A member on a decision-

making committee (e.g. planning, licensing-sub, appeals) must still have an 
open mind when the member comes to the meeting, so that all the relevant 
considerations presented to the meeting can be taken into account.  While 
members can (probably) feel less inhibition about, say, voting at a town or 
parish council meeting before the matter comes to the district council, the 
same provisos still apply under the new provisions as before: members 
should never do or say anything before the proper decision-making meeting 
takes place that shows they have already – and finally – made up their minds 
on the issue. 
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